CAPACITY ASSESSMENT FOR SEX
1.1
Consent to sex
Current legislation is designed to support individuals with a learning disability to the same rights as others round sexuality issues; however there are also laws to protect individuals with a learning disability from violence or exploitation (Learning Disability, Sex and the Law, 2005).

According to current case law, capacity to consent to sex remains act specific.  An individual will have capacity if they have an understanding and awareness of:

· The mechanics of the act

· That there are health risks involved, particularly the acquisition of sexually transmitted and sexually transmissible infections

· Sex between a man and a woman may result in the woman becoming pregnant.

1.2
Good practice in further assessment
Firstly, the professional needs to ensure that they take a recent history including:
· Details regarding current behaviour patterns.

· Details around relevant risk issues.

· Details around whether the person with learning disabilities has received any sex education and also information as to whether they benefited from this.

· Is what they are doing legal?

· Do the individuals concerned understand that either person has the right to say no at any time?

· Do the individuals concerned understand that violence and coercion have no place in a consenting relationship?

1.3
How to use the Capacity Assessment Tool

The Capacity Assessment Tool was developed to cover the issues above, and can be used to assess capacity for sex with people who have heterosexual and homosexual relationships.  The tool gives a guide to the knowledge that the person has and their understanding of the consequences of sexual acts.   The use of the Capacity Assessment Tool does not replace the professional’s judgement and experience.

The Capacity Assessment Tool has two parts.  Part A looks at the main issues that the person needs to understand and communicate to be able to demonstrate capacity to have sex.

For each section, it is important to start with a general discussion about the issue.  If the person demonstrates sufficient knowledge and understanding relevant to the situation being assessed then this is sufficient and you do not need to use the pictures.  If you are unsure, then use the pictures.  The professional needs to choose the appropriate pictures for the type of relationship being assessed.

The section on pregnancy is only relevant if the person is having a heterosexual relationship.

Part B should be completed if the person has capacity or may have capacity with further education.  Although the person may have a good understanding of sexual issues, there may be concerns about whether they are choosing to keep themselves safe or unable to keep themselves safe with this particular person.  This may not be sufficient to prevent sexual activity, but may precipitate further work with the person and their carers about risk prevention and safety.

Part B also aims to help identify the potential risks for the person. The appropriate areas to ask will depend on information gathered via interviews with the person with learning disabilities and/ or other individuals who support them.

Using the Capacity Assessment Tool will assist the professional in assessing:

· What the person with learning disabilities knows and understands absolutely

· Areas where person with learning disabilities has partial/incomplete knowledge and understanding 

· Areas that the person with learning disabilities did not know or understand

It will also assist in looking at:

· Risks that are apparent should the person continue to engage in current behaviours

· Details of other risks that may have been identified via the assessment

· Consideration as to whether any form of sex education would be appropriate and if so recommendations as to what areas would need to be covered

1.4
Reporting the Results of The Capacity Assessment

Using the Capacity Assessment Tool will assist the professional in deciding whether the person has the capacity to consent to sex. The outcomes that are reported may include that the person with learning disabilities:
· Can consent to sex.
· Can’t consent, but education may be beneficial. There will be a need to re-assess once the education has been completed in order to evaluate whether any knowledge and understating gained has enabled the person now to have capacity to give informed consent.

· Can’t consent, giving the reasons why this judgement has been made.

A further section should be included that looks at the person’s knowledge in relation to other issues which may make them or others vulnerable to prosecution under other legislation e.g. Sexual Offences Act, or assault etc.

The outcome of the assessment should be discussed with the person first, and then with those supporting the person (with the person’s consent).
